AAS agenda item: Updating the Code of Ethics for IP – clause 3.7 

Suggested redrafting:

Clause 3.7. Acknowledgement and due credit for the role of research participants should be made in any reports of research, except where information is given in confidence or where the safety of research participants may be compromised.
It should be recognised that research participants have prior rights over their own knowledge and the intellectual property (IP) that emerges from its use in research, i.e. as their knowledge becomes data.
a) In some instances these rights may be legally or contractually enforced in research contracts.  Where appropriate, individuals or groups with whom knowledge is co-generated should be acknowledged. They should be given due credit in resulting publications and other forms of dissemination for their tangible and intangible contributions to research activity. 

b) When appropriate, due credit may lead to joint authorship and/or joint copyright. Joint authorship can offer powerful recognition to a co-author or their representative body for their intellectual effort. As a minimum, attribution should be provided to the research participants in a prominent place, such as the title page or in the acknowledgements at the beginning of the research report / thesis / article etc, unless specifically requested otherwise. Attribution provides recognition for the provenance of knowledge/of a story.        

c) It is the obligation of the researcher to discuss with the research participants the uses to which the research materials are likely to be put (e.g., educational use, publication, broadcasting). The researcher may need to ascertain what is considered public or publishable by customary law. Where appropriate, the researcher should offer to develop, or assist, in doing so, resources that will ensure that the research outcomes will be locally available (e.g., plain English or local language reports, DVDs). 

d) Likewise, the researcher should clarify the extent to which research participants may review transcripts of interviews and field notes, withdraw statements attributed to the participant, provide additional information or add glosses on interpretations. There may be times when the researcher will have limited control over ownership of their field materials. If this is known to be the case the research participants should be informed of it. 
f) Under the Australian Copyright Act, researchers making audio or visual recordings (including film and photography) must obtain ‘copyright clearance’ (using release forms) from subjects if recordings are to be publically broadcast, deposited in public archives or published. Any restrictions on use (e.g., time period) or other conditions (e.g., preservation of anonymity) which the interviewee requires should be recorded in writing on the release form. This is best done at the time at of the interview or the making of the film/taking of photographs. Retrospective clearance is often time consuming or impossible where the interviewee is deceased or has moved away. Note also that for each medium (written, film, sound recordings, photographs) there may be specific copyright laws regarding the vesting of copyright ownership (see references in the appendix of this code for more detail about these differences). 
3.8 The research participants should receive a fair return for services rendered, or for object acquired from them by request. Anthropologists should not engage in exploitative relations with the research participants. 
3.9 Anthropologists should seek joint status for the researcher and research participants in planning and executing the research as far as feasible; notwithstanding 3.8 above, research should involve an essentially collaborative relationship between anthropologist and research participants. Where feasible, this approach extends to the management of Intellectual Property and the joint publication of research.      
3.10 Anthropologists should not knowingly or avoidably allow information gained on a basis of trust and cooperation of the research participants to be used against their legitimate interests by hostile third parties.

3.11. Anthropologists should inform the research participants of the nature of the anthropologist’s relations with representatives, representative organisations and sponsors and their obligations under contractual arrangement with them.   
Other relevant Codes of Ethics 
Society for Applied Anthropology http://www.sfaa.net/sfaaethic.html 
International Society of Ethnobiology (ISE) Code of Ethics http://www.ethnobiology.net/global_coalition/CoE-Eng.php 
Updated – AIATSIS code “Guidelines for Ethical Research in Australian Indigenous Studies, AIATSIS, 2011 http://www.aiatsis.gov.au/research/docs/GERAISJune2011.pdf 
And those in the original ….need to ensure that the sites are still active.  
Research protocols and Guidelines
Jones, A and Barnett, B. 2006. Guidelines for Ethical and Effective Communication for researchers working in the Torres Strait.  Report to CRC Torres Strait, CRC Reef Research Centre Townsville.   
http://www.rrrc.org.au/publications/downloads/T51-Report-Final.pdf 
Desert Knowledge CRC Aboriginal Knowledge and Intellectual Property Protocol, http://www.desertknowledgecrc.com.au/resource/DKCRC-Aboriginal-Intellectual-Property-Protocol.pdf 
And the Associated DKCRC Community Guide: 
http://www.desertknowledgecrc.com.au/resource/DKCRC-Aboriginal-Knowledge-and-IP-Protocol-Community-Guide.pdf 
Holcombe, S. 2009. “Indigenous Ecological Knowledge and Natural Resources in the Northern Territory: Guidelines for Indigenous Ecological Knowledge Management (including Archiving and Repatriation)”. Commissioned by the NT Natural Resource Management Board. http://www.nrmbnt.org.au/sites/default/files/ICIP-IEK%20best%20practice-datamanagementGuidelinesAprilFinal.pdf 

Kimberley Land Council Research Protocol 

http://uploads.klc.org.au/2010/12/KLC-Research-Protocol-@-1-December-20101.pdf 
Research Protection Ordinance: The Pascua Yaqui Tribe (USA)
http://www.nptao.arizona.edu/research/docs/Pascua_Yaqui.pdf 
Relevant articles for the management of IP in research, with a focus on Indigenous Australians

Anderson, J. 2005. “The Making of Indigenous Knowledge and Intellectual Property Law in Australia”.  In the International Journal of Cultural Property 12:347-373.    

Bannister, K. 2007. "The Ethics of Engagement: An Ethnobiologist's Perspective." Academic Matters: The Journal of Higher Education, October: 16-17.

Christie, M.  2005. “Aboriginal Knowledge Traditions in a Digital Environment”. published by the Charles Darwin University, Australia (Under the project: Indigenous Knowledge and Resource Management in Northern Australia making collective memory with computers).    

http://www.cdu.edu.au/centres/ik/pdf/CHRISTIE_AJIEpaper.pdf 

Davis, M. 2010. Discussion paper on the Review of the AIATSIS ethics guidelines. 
http://www.aiatsis.gov.au/research/docs/GERISDiscussionPaperConsultationDraft09.doc 

Davis, M. 2010. “Bringing ethics up to date? A review of the AIATSIS ethical guidelines”. In [eds] Holcombe, S and Davis, M. Australian Aboriginal Studies. Journal of the Australian Institute of Aboriginal and Torres Strait Islander Studies. Special Edition: “Contemporary Ethical Issues in Australian Indigenous Research”. 2010 / Number 2. 
Downes, D. 1997. Using intellectual property as a tool to protect traditional knowledge: Recommendations for next steps, Centre for International Environmental Law Discussion Paper prepared for the Convention on Biological Diversity Workshop on Traditional Knowledge Madrid, November, www.ciel.org/Publications/UsingIPtoProtectTraditionalKnowledge.pdf
Drahos, P. with Braithwaite, J., Information Feudalism: Who Owns the Knowledge Economy? Earthscan Publications Ltd, London, 2002

Holcombe, S. 2010. ‘The Arrogance of Ethnography: Managing Anthropological Research Knowledge’. In [eds] Holcombe, S and Davis, M. Australian Aboriginal Studies. Journal of the Australian Institute of Aboriginal and Torres Strait Islander Studies. Special Edition: “Contemporary Ethical Issues in Australian Indigenous Research” 2010 / Number 2. 

Janke, T. 2009. Writing up Indigenous Research: Authorship, Copyright and Indigenous Knowledge Systems.     http://www.terrijanke.com.au/documents/WritingupIndigenousresearch_14Sep09.pdf 
Peterson, N. 2003, ‘The changing photographic contract: Aborigines and image ethics’ in Pinney, C and Peterson N [eds] Photography’s Other Histories, Duke University Press, Durham, pp. 119-45.
Verran, H. and Michael, C. “Digital Technologies and Aboriginal Knowledge Practices”. Draft 2007. 

http://www.cdu.edu.au/centres/ik/pdf/DigTech_IndigPlaceAust.pdf  
International Resources

United Nations Declaration on the Rights of Indigenous Peoples. 2007. See, for instance, Articles 13, 15, 31, 33, 34, 35 http://www.un.org/esa/socdev/unpfii/en/drip.html   

WIPO (World Intellectual Property Organisation) Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, Draft Gap Analysis on the Protection of Traditional Knowledge, 30 May 2008, available online at http://www.wipo.int/tk/en/igc/gap-analyses.html
WIPO World Intellectual Property Organisation, ‘Traditional Cultural Expressions/Expressions of Folklore Legal and Policy Options’ (Paper prepared by the Secretariat, Inter-Governmental Committee on Intellectual Property Genetic Resources, Traditional Knowledge and Folklore, 6th Session, Geneva, 15–19 March 2004. http://www.wipo.int/freepublications/en/tk/913/wipo_pub_913.pdf 
Proforma contract: 
for the effective and ethical management of IP in research (provided by John Burton, ANU) – provide weblink to the AAS site - same area as ethics code. 
